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DECI SI ON AND ORDER

This case arose froman application for |abor certification

on behalf of Alien Mario Alfredo Wndorff ("Alien") filed by
Enmpl oyer Fl oracool, Inc. ("Enployer") pursuant to 8 212(a)(5)(A) of
the Inmgration and Nationality Act, as anended, 8 US.C 8§

1182(a)(5)(A) (the "Act"), and the regulations pronulgated
t hereunder, 20 CFR Part 656. The Certifying Oficer ("CO') of the
U. S. Departnent of Labor, Mam, Florida, denied the application,
and the Enpl oyer and the Alien requested review pursuant to 20 CFR
8 656. 26.

Under 8 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determ ned and certified to the Secretary of State and to the
Attorney General that (1) there are not sufficient workers who are
able, wlling, qualified, and available at the tine of the
application and at the place where the alien is to perform such
| abor; and (2) the enploynent of the alien will not adversely
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affect the wages and working conditions of the U S workers
simlarly enpl oyed.

Enpl oyers desiring to enploy an alien on a pernmanent basis nust
denonstrate that the requirenents of 20 CFR, Part 656 have been
met. These requirenents include the responsibility of the Enpl oyer
torecruit U S workers at the prevailing wage and under prevailing
wor ki ng conditions through the public enploynment service and by
ot her reasonable neans in order to make a good faith test of U S
wor ker availability.

The follow ng decision is based on the record upon which the CO
denied certification and the Enployer’'s request for review as
contained in an Appeal File ("AF"), and any witten argunent of the
parties. 20 CFR § 656. 27(c).

STATEMENT OF THE CASE

On August 31, 1995, the Enployer filed an anended
application for |abor certification to enable the Alien to fill
the position of International Shipping Supervisor. The duties of
the job offered were described as foll ows:

“Plans and coordinates | oading of cargo for exportation
choosing the cargo aircraft routing inbound and

out bound air freight shipnents to their destinations.
Determne rental of air cargo to be used with cargo.
Make shi ppi ng arrangenents wi th shi pping conpani es
locally and with South and Central Anerica, including
the port codes, specific requirenents of weight and
depth for each post and requirenents of packing and

wei ght distribution in the aircraft. Mist make shi pping
arrangenents based on port regul ati ons and oversees
codes for freight forwarding.” (AF-61-146)

No specific education was required; 2 years experience in the
job offered. Wages were $600. 00 per week. Applicant would
supervi se 4 enpl oyees and report to the President. The state
agency referred 22 U. S. applicants. (AF-43-60)

On February 27, 1996, the CO issued a NOF denyi ng
certification, finding that the job offer was responded to by 22
applicants of which at |east three were rejected wthout benefit
of interview even though they were at |east as well qualified
as alien was at tinme of hire and/or were rejected for unl awf ul
reasons. Specifically, Jose David Barco, Jairo E. De La Rosa and
| srael Novick were cited by the CO and their backgrounds set out.
The CO required docunentation that the applicants at tinme of
consideration were rejected for |lawful job-related reasons and
that a good faith effort was conducted. (AF-38-42)
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Enpl oyer, April 4,1996, through its attorney forwarded a
rebuttal stating: "There was a scribener’s error in the
Recruitment Report previously sent..in the section referring to
Jairo de |la Rosa and Jose David Barco. The recruitnent Report
i ndi cates that these resunes were reviewed, inplying that no
interview took place.” Actually, tel ephone interviews were
conducted by Enpl oyer’s Assistant Manager. “M. de |la Rosa could
not give a satisfactory explanation as to why his Resunme shows
that he worked until 1993. It is crucial that our potenti al
enpl oyee have and maintain a consistent enploynent background,
and be honest and forthright as to any | apses in enploynent. This
further raises serious concerns about the reasons for not only
the I apse in enploynent, but the reasons for it which he fails to
state.” Neverthel ess, Enployer stated that applicant De La Rosa
was contacted in a tel ephone interview and found not to have the
specific experience with the duties to be performed. M. Barco
was rejected because several tel ephone attenpts were nmade and
messages left, but no reply received. Myreover, M. Barco’'s
experience was with hands on work and not in planning and
coordination of the work. M. Novick was rejected because he had
been a consultant for the last ten years. “If M. Novick does
have the actual know edge and experience required, we wll be
nmore than willing to receive a revised resune, that would refl ect
t hat experience, and would warrant an interview ” (AF-34-37)

A Final Determ nation was issued April 18, 1996, finding that
the three applicants were rejected for nonl awmful reasons and that
a good faith recruitnent effort had not been conduct ed.
Docunentary evi dence was not supplied to indicate M. La Rosa's
background was i nadequate. Moreover, M. De La Rosa stated in a
foll ow up questionnaire that he was never contacted. M. Barco
and M. Novick were rejected without benefit of an interviewin
spite of the fact that their resunes indicated a strong
possibility that they net the m ni mumrequirenents of the job.
“In the case of M. Barco, the enployer indicates that they tried
to contact him by tel ephone but were unsuccessful. In order to
prove good faith the enpl oyer should have tried an alternative
means to contact M. De |la Rosa.” The CO al so di sagreed with
Enpl oyer that M. Novick was not qualified for the job and stated
he shoul d at | east have been interviewed. (AF-32-33)

Enmpl oyer, May 21, 1996 requested review of the Final Denial.
(AF-1-31)

Di scussi on

The regul ations provide in 656.21(b)(6) that if U S. workers
have applied for the job opportunity, an enployer nust docunent
that they were rejected solely for lawful, job-rel ated reasons.
Section 656.20(c)(8) requires that the job opportunity be clearly
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open to any qualified U S. workers. Therefore, an enpl oyer nust
take steps to ensure that it has rejected U S. applicants only
for lawful, job-related reasons. The enpl oyer has the burden of
production and persuasion on the issue of Iawful rejection of

U S workers. Cathay Carpet MIIl, Inc., 87-1NA-161 (Dec. 7,
1988) (en banc).

As a practical matter, we note that 22 applications were
initially received for this opportunity which did not require
significant education and only two years experience. Enployer's
mere assertions that the three rejected applicants were not
qualified is not sufficient docunentation.

Wth respect to applicant De La Rosa, where an enployer's
statenments concerning contact of an applicant during recruitnent
are contradictory to and unsupported by the applicant's
statenments, the CO may properly give greater weight to
applicant's statenents that they were not contacted. Robert B.
Fry, Jr. 89-INA-6 (Dec.28, 1989); Hardnman’'s Auto Electric
Service, 96-1NA-148 (Sept. 26, 1997). Wth respect to applicant
Barco, it is well settled that reasonable efforts to contact
qualified U S. applicants may require nore than one type of
contact. Diana Mdck, 88-1NA-225 (April 9, 1990). An enpl oyer who
does not hing nore than nmake unanswered phone calls or | eave
nmessages on an answering nmachi ne has not made a reasonable effort
to contact a U. S. worker where the address is available. K-J
Machi ne Co., 93-INA-71(April 12, 1994); Blessed Sacranent School,
96- | NA- 00052 (Cctober 29, 1997). Finally, with respect to M.
Novi ck as well as the other applicants, Enployer has a duty to
interview. Wiere an applicant’s resune shows a broad range of
experience, education, and training that raises the reasonable
possibility that the applicant is qualified, although the resune
does not expressly state that he neets all the job requirenents,
an enpl oyer bears the burden of further investigating the
applicant’s credentials. Ceylon Shipping, Inc., 92-1NA- 322 (Aug.
30, 1993); _Garden Lace Cutting, 96-1NA-00240 (Cctober 29, 1997).

Accordingly, we find the Enployer has failed to establish a
good faith effort to recruit qualified U S. workers for the job
opportunity. Thus the CO s denial of |abor certification nust be
af firnmed.

ORDER

The Certifying Oficer's denial of |labor certification is
AFFI RVED.

For the Panel:



JOHN C. HOLMES
Adm ni strative Law Judge






NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW Thi s Deci sion and
Order will becone the final decision of the Secretary unless
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily wll not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

O fice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Sui te 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board may order briefs.






